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EDITORIAL NOTES. 


There are still no signs of any abating of the war on the other 
side of the Atlantic. There has been constant danger of its spreading 
to all southern Europe, and there are those who have entertained 
fears that it might cross the ocean and involve the United States. 
There is no danger of this, so long as our American people keep their 
heads tolerably cool. It is the talk about war that frequently brings 
it about. All the nations concerned have their hands full without 
reaching out to either North or South America. Complications will 
arise, of course, concerning the seizure of ships and the disposition 
of various cargoes exported from this country that may ‘be declared 
contraband of war, but these are minor matters that can be settled, 
if need be, by arbitration, either speedily or at the close of the conflict. 
The awful destruction of life and property in Belgium and northern 
France is so appalling in its magnitude that it will extract, we hope, 
the military spirit out of all civilized lands for the rest of this century, 
Humanly speaking, the only possible good that we can see to grow 
out of this greatest life-and-death struggle of the nations since the 
days of Philip II, is the settlement, once for all, of the question 
whether, in affairs concerning the peace and prosperity of the whole 
world, might is to make right or right is to govern might. That is 
the entire practical question, however much lookers-on may differ as 
to how the war was started. 





The celebration of two hundred and fifty years of civic life of 
the City of Elizabeth was an event attracting many persons outside 
of the limits of Union county, and we are glad to note that the Bar 
was more strongly represented in the gatherings of the four days’ 
exercises than was any other profession. The Governor of the State, 
who is a lawyer, was present and delivered an address, as did ex- 
Chancellor Magie and Mr. Justice Swayze, and the local lawyers in 
Elizabeth did much to carry on the observances. Ex-Chancellor 
Magie, now the honored nestor of both Bench and Bar in this State, 
was one of the leading spirits of the occasion, and consented to be 
present at the most important of the meetings in the “Old J'irst” 
Church, at which he gave a most interesting sketch of the founding 
of the city. Previous to the day in question he prepared and there 
was published in the Elizabeth “Daily Journal,” (itself established 
in 1779, and so the oldest continuously-published newspaper in the 
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State), a long and peculiarly useful article, running through several 
issues of that newspaper, entitled by the editor, “New Light on the 
Famous Controversy in the History of E lizabethtown.” Chancellor 
Magie’s ancestor, John Megie, came from Scotland to New Jersey 
in 1685, and was admitted as an Associate of Elizabethtown in 1699; 
hence the Chancellor’s peculiar interest in the subject. The light 
his paper throws upon the origin of the “Elizabethtown Bill in 
Chancery,” and the “Answer” there to, which are the most famous 
bills ever filed in any Court in New Jersey, and the long fight con- 
cerning which has always puzzled the historians of a later date, 
makes his contribution timely to the celebration and peculiarly useful 
to those who descend from the Associates. We shall endeavor to 
comment again upon this subject. Mr, Justice Swayze gave a fine 
address, and some quotations from it will show the phan a thought 
and diction permeating the whole of it: 

“Fortunately for Americans, the wisdom, the forethought, the 
seli-restraint of our ancestors welded together into a single nation the 
vast territory which stretches between the two oceans and makes the 
United States one of the great nations of the earth, instead of a multi- 
tude of petty, warring States. I never cease to admire the political 
genius of Washington and Hamilton, of Marshall and Webster and 
Lincoln, which brought about and secured that result. 

“It has broadened our thoughts, extended our political horizon 
and insured what the United States Constitution declares it was in- 
tended to insure—domestic tranquillitv-——without which industry must 
lie prostrate, and useful enterprise must cease, as it has ceased in 
Europe today. Peace is one of the first essentials to the prosperity 
of a State and the happiness of a people. 

“I know well enough that civilization does sometimes get for- 
ward upon a powder cart and that great nations may be tamed when 
men change swords for ledgers. It would be improper for me to inti- 
mate any opinion as to whether the present [European conflict is 
justified on either side by some greater stake than domestic tranquillity, 
but it is not improper to rejoice that our ancestors secured that tran- 
quillity for us and that our policy has always been one of peace. 

“We rejoice then as citizens of a common country in the domestic 
tranquillity insured by the Federal Constitution. We are so ac- 
customed to it that we accept it unconsciously as we draw the breath 
of life, without reflecting that we can enjoy the blessing only under- 
neath the law. I am a lawyer and you must allow me to speak as a 
lawyer. I magnify my office. 

“The progress of our country, of our State, of this city, and the 
domestic tranquillity which is an essential condition of that progress 
depend upon the fact that the great body of our people are law-abiding 
citizens. 

“We know well enough that our legal machinery is imperfect, 
that it is worked by men very liable to err, that sometimes crime goes 
unpunished and sometimes the law lags behind the progress of society, 
although the older I get the more I am convinced that the ethical 
standard of the law is almost always in advance of the ethical standard 
of the community. * * * * 
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“In a fight, the weaker must inevitably be beaten; in a law suit, 
the humblest and the weakest with justice on his side has more than 
an even chance to win. Judicial decrees and jurors’ verdicts, though 
they may occasionally go wrong, are more likely to secure justice 
than siege guns and bombs dropped from the skies or shot from 
battleship and cruiser with equal indifference upon armed soldiers or 
defenseless women and children. 

“The preamble of the United States Constitution puts the estab- 
lishment of justice ahead of the insurance of domestic tranquillity. 
Rightly so, since justice is the very foundation of civilized society. 
ihe government established by that constitution has succeeded be- 
yond the anticipations of its founders because in the conflicts that 
have arisen we have with one momentous exception been able to 
submit the controversy to the decision of judicial tribunals bound 
to decide according to right and not according to might and have 
had the good sense to submit to their decision until we could change 
the law in an orderly and regular way. 

“Pilate’s question, it has been said, is still ringing in the ears of 
every thoughtful man. I sometimes think the more modern ques- 
tion, of which we are all thinking in these days, has the greater 
resonance—what is justice? The question has never yet been fully 
answered; it arises again and again under new aspects. We can only 
approximate an answer and I fear we shall continue to differ as long 
as men differ, as they always have, upon the fundamental ethical 
standards. 

“With us these standards must always be the standards of a 
democracy. It is important that they should be the standards of that 
sort of democracy which says, not ‘I am as good as you are,’ but 
rather ‘you are as good as I am,’ not a democracy in which the spirit 
of envy seeks to produce equality after the fashion of despotism, by 
pulling down the high, but the spirit of a democracy which seeks to 
produce equality by lifting up the low. We are constantly quoting 
the words of Mr. Lincoln, and the halo of martyrdom has given his 
words the force of a sacred text, but we do not always weigh them as 
he did. 

“What Mr. Lincoln said in that oft-quoted sentence was that 
government of the people, by the people and for the people should 
not perish from the earth. He did not limit himself, as many care- 
less readers do, to government by the people and for the people; he 
spoke also of government of the people. Government of the people 
in his mind was not the same as government by the people; he did 
not use the two expressions as meaning the same thing; that would 
have been an idle waste of words. 

“Government by the people represents the people as the rulers; 
government of the people represents them as the ruled. Mr. Lincoln 
was thinking of self-government, and governing one’s self has the 

same significance in the case of many as in the case of one. It means 

self-restraint and self-control. Self-restraint and self-control are all 
important when rulers and ruled are the same; they are still more 
important when a majority, or perhaps only a plurality, is to rule a 
minority, 
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“Here again Mr. Lincoln weighed his words, for he declared the 
object of popular government was ‘for the people.’ “The people’ means 
all the people, not one class rather than another. Such was the famous 
conception of the great President. I mention it today because it 
seems probable that the great struggle for justice, for domestic tran- 
quillity, for civic progress, is to be fought out first of all in our munici- 
pal governments. 

“We have not in the United States made the mistake of centraliz- 
ing all the functions and powers of government at Washington. We 
have divided the work between federal, State and local government. 
The pyramid rests on its base, not on its apex, and stability requires 
that the base should be firm. 

“It is of great importance that our municipalities should retain 
their vigor and that there should be a real civic life in each. That 
life, if it is to continue, must rest upon the two principles, which 
stand in the forefront of our federal constitution, the establishment 
of justice, and the insurance of domestic tranquility, and of these the 
first is justice. 

“Tf Elizabeth is to have the prosperous civic life we hope for it 
during the next 250 years as it has during the past, it must be brought 
about by an honest effort on the part of all to secure justice for all.” 





The American Bar Association, at its annual meeting, October 
20-22, at Washington, D. C., had a large attendance and an unusually 
up-to-date program. Fine as were the addresses, according to the 
reports of those who attended the meeting, the most important feature, 
to our mind, was that of the reports of the committees, both standing 
and special. Not to allude to more than one report now, we can 
earnestly recommend to our readers a careful study of the report 
of the Special Committee on Legislative Drafting. This committee 
had been instructed to prepare for submission to the Association 
“a legislative manual or code containing a collection of directions or 
suggestions for drafting laws, and model clauses for constantly re- 
curring statutory provisions and problems.” This the committee, 
headed by William Draper Lewis, has done, and included in its report. 
We hope to give extracts from this committee’s report in another 
issue, and some comments. 





It is to be hoped—but it would seem to be a vain hope—that the 
next Legislature will cut down the volume of new laws to such as are 
really needed in this State. That few, if any, are needed, goes without 
saying. The reduction in the number of departments, boards and 
officials will better please the people of the State than anything else. 
If this were done and the Legislature to adjourn, it would make an 
unprecedently good record. 





That a lessee of a farm is under no obligation to dig a ditch to 
protect his crops from water obstructed by a railroad embankment, 
in order to minimize the injuries, is held in the Mississippi case of 
Yazoo & M. Valley R. Co. v. Sultan, 49 L.R.A.(N.S.) 760. 





IN RE WILL OF RUNKLE. 


IN RE WILL OF RUNKELE. 


(Essex Orphans’ Court, Oct. 8, 1914). 
Will—Insertions and Marginal Notes—Effectuating Testator’s Purpose—Revocatiuon— 
Codicil, Etc. 
In the matter of the application for probate of certain paper writ- 
ings as the last Will and Testament and Codicil of William Runkle, 
deceased. On Caveat. 


Mr. Robert H. McCarter and Mr. Arthur F. Egner (McCarter & 
English), of counsel with proctors for William E, R. Smith, proponent, 
and with A. S. Weill (Pennsylvania Bar) for Elizabeth Haines, legatee. 


Mr. Richard V. Lindabury and Mr. Irederick J. Faulks (Linda- 
bury, Depue & Faulks), of counsel with and proctors for Edith J. 
Adams, legatee. 


Mr. Ralph E. Lum (Lum, Tamblyn & Colyer), of counsel with 
and proctor for George McM. Godley, legatee. 

Mr. Henry B. Condict (Condict, Condict & Boardman), of coun- 
sel with and proctor for Carrie R. Scholfield, legatee, and Charles P. 
Scholfield. 

Mr. William Huck, Jr., of counsel with and proctor for The 
College Board of the Presbyterian Church of the United States, legatee. 

Mr. Jehiel G. Shipman (Fort & Fort), and Mr. Howard Taylor 
(of New York Bar), and Mr. John G. Jackson (with them on the 
brief), of counsel with and proctor for William H. Hulick, legatee. 

Mr, John W. Griggs with Mr. Charles H. Werner (of New York 
Bar), of counsel with and proctor for Harry G. Runkle, caveator. 

Mr. Charles B. Storrs, of counsel with and proctor for Randolph 
Rodman, executor. 


MARTIN, J.: William Runkle, late of Orange, died Saturday, 
the 31st day of January, 1914, possessed of a considerable estate. 
A paper writing bearing date of May 11, 1912, purporting to be his 
last will and testament, and a paper writing bearing date April 29, 
1913, purporting to be a codicil thereto, were presented by proponent 
to the Surrogate for probate. A caveat was filed by Harry G. Runkle, 
a brother of decedent, the nearest of kin surviving. The Surrogate 
issued citations to all parties interested, and, after a hearing, the 
questions involved were submitted for determination. 

The paper writings are in the handwriting of the decedent. They 
were in his custody immediately prior to his death, folded together 
and contained in a large unsealed envelope (with a list of securities), 
endorsed, “Last Will and Testament of William Runkle.” The en- 
velope is stained with dirt, and parts of the surfaces are rubbed off, 
showing considerable wear. 

The first paper writing, which will be designated as the will, 
is upon paper of legal cap size. The pages were not numbered, but, 
for the purpose of convenience, they have been numbered in pencil 
since the death of the decedent and before the handwriting and ink 
experts made the excellent and instructive photographs which are in 
evidence. 
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The will is substantially as follows: 

(Pages land 2): “In the name of God, Amen, I, William Runkle, 
widower, of . . . Orange . . . do make, publish and de- 
clare this my last Will and Testament in the manner and form fol- 
lowing :” 

(1) Directs payment of debts and funeral expenses, and (2) 
burial at Asbury in the family plot. (3) Devises a_ residence 
on Center Street and all household and domestic articles to Wm. 
H. Hulick, except such articles as Kathryn Tully may choose. (4) 
Bequeaths to Jesse Godley $25,000; (5) Elnora Godley, $10,000; (6) 
Alfred J. Gerard, $10,000. 

At this point there is a line on the paper not written upon. 

“7. I give and bequeath to my friend William H. Hulick of the 
City of New York the sum of Fifty Thousand ($50,000).” 

This completes page two on the back of and at the end of first 
half sheet. 

Pages 3 to 12 inclusive: At the top of page three is a repetition 
of the amount “($50,000)” without a new paragraph or sentence: 
($50,000), but in case he shall die in my lifetime then I give and 
bequeath the same to his child or children who shall be living at my 
decease in equal parts.” 

(8) Bequeaths to Frank W. Campbell $25,000. “(9) I give and 
bequeath to my friend Charles I. Scholfield of the City of New York 
the sum of Twenty-five Thousand Dollars, ($25,000).” [Written on 
margin].: “Cancelled October 5th, 1912, Wm. Runkle.” 

(10) Bequeaths to Carrie R. Scholfield $25,000; (11) Edith J. 
Adams $100,000; (12) Camilla Hill $10,000; (13) John A. Hulsizer 
$15,000; (14) Samuel A. Bristol $50,000; (15) Kathryn Tully $50,000, 
and any articles and paintings in the house in Orange which she may 
select; (16) Delia Fanning $5,000, Dietrich Kindsgrab $5,000, Maurice 
Lynch $5,000, Bridget Gavin $5,000, Margaret G. Hanley $5,000, Bart- 
ley Sherlock $2,000, William Sauer $1,000, Mrs. Kate Shanley $1,000; 
(17) Lafayette College $100,000; (18) Orange Orphan Society $25,000, 
Orange Free Library $25,000, St. Mary’s Hospital $25,000, Orange 
Memorial Hospital $10,000, Children’s Aid and Protective Society 
$10,000, Orthopaedic Hospital $10,000; (19) Board of Home Missions 
of Presbyterian Church $25,000; (20) Presbyterian Board of Relief 
$50,000; (21) College Board of Presbyterian Church $25,000; (22 
American Sunday School Union $25,000; (23) Fidelity Trust Com- 
pany $10,000 in trust for Board of Trustees of Presbyterian Church of 
Asbury, Warren County; (24) Fidelity Trust Company, in trust 
$750,000, to pay one-third of income to Harry G. Runkle (caveator) 
for life, one-third to a nephew, Daniel Runkle, and one-third to a niece, 
Mary G. Runkle, and provides for income to be paid representatives 
in event of decease of such legatee; (25) Fidelity Trust Company 
$30,000, in trust for Elizabeth Haines; (26) Fidelity Trust Company 
$10,000 for Presbyterian Church Cemetery at Asbury; (27) Devises 
and bequeaths remainder to Harry G. Runkle, and releases him from all 
debts and directs that any obligation be released to Harry G. Runkle. 


oe 
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“28. I hereby nominate and appoint my friend William E. R. 
Smith, of East Orange, New Jersey . . . sole executor sa 
[Written in margin]: “William E. R. Smith to be executor.” 

Here follows permission to satisfy legacies in securities, at values 
fixed by executor, direction to pay inheritance taxes, and revocation 
of all former wills. In the margin opposite the figure 28 is written 
“Wm. E. R. Smith to be executor.” On page eleven the writing of 
“William E. R. Smith” and “East” is blurred. They are written over 
a chemical erasure of the name “Randolph Rodman” and the word 
“South.” The words at the beginning of paragraph 28 were originally: 

“28. 1 hereby nominate and appoint my friend Randolph Rod- 
man of South Orange, New Jersey . . . sole executor,” etc. 

The will is signed “Wm. Runkle.” with a seal affixed, and the 
usual attestation clause signed by the witnesses is appended. 

The execution of the will was in accordance with the provisions 
of the statute. 

The codicil is as follows: “Codicil, made April 29th, 1915. I 
hereby give and bequeath to George McM. Godley of the City of 
New York the sum of Fifty Thousand dollars; and to his brother 
Frederick A. Godley the sum of Twenty-five Thousand dollars. I 
also give and bequeath, if they are in my employ, at the time of my 
decease, to Nancy Shields the sum of $1,000, and to Catherine Byrnes 
and to John Gilleran the sum of Five Hundred dollars each.” 
“Witnesses (Signed) “Wm. Runkle.” 

“Charles Hasler, 545 Springfield Ave., East Orange, N. J.” 

“John Burkhardt, Orange, N. J.” 

‘The proofs show due execution of the codicil, although no attesta- 
tion clause is appended. 

The first and second pages of the will are written on the front 
and back of one-half sheet of legal cap, and the third and fourth 
pages are on the front and back of another half sheet. These two 
half sheets are not physically connected with each other except by 
the two clips hereafter described. The fifth, sixth, seventh and eighth 
pages are written on the front and back of a full sheet of legal cap; 
the ninth, tenth, eleventh and twelfth pages are written on the front 
and back of a second full sheet of legal cap, and the codicil is upon 
a sheet of legal cap, the writing covering about three-fourths of the 
first page, which constitutes the thirteenth page of the testamentary 
contents of the envelope. The remaining three pages of the sheet 
upon which the codicil is written are blank. 

The second half sheet of the will, pages three and four, and the 
other two full sheets, pages five to twelve inclusive, are fastened 
together by a fastener known as a “challenge” fastener. This half 
sheet and the two sheets are perforated ‘by two round holes. The 
fasteners were inserted and crushed down at the front near the top 
of page three. The edges are rough and indurated. It has been re- 
ferred to as the “mushroom” or “eyelet” end of the fastener. The 
other end at the back of the fasteners on page twelve is round and 
smooth. Under the spread or mushroom of the challenge fasteners 
upon the face of page three are several small pieces of paper, indicating 
that the original half sheet forming the other half of the sheet upon 
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which pages three and four are written was apparently originally 
fastened under the spread or mushroom of the challenge fasteners, 
and probably later torn off. The half sheet now offered for probate, 
upon which pages one and two are written, is not perforated by the 
challenge fastener and is merely attached to the other half sheet, 
the two sheets constituting the remainder of the will, and the sheet 
upon which the codicil is written, by means of two wire clips known 
as “gem” clips placed over the top and holding the first half sheet at 
and in the front of, and the codicil at the back of, the half sheet and 
the two sheets constituting the body of the will, pages three to 
twelve. 

The water mark indicating the manufacturer and year of pro- 
duction of the paper on the first half sheet, pages one and two, on 
the second half sheet, pages three and four, and the remaining two 
sheets of the will, pages five to twelve inclusive, is “Old Berkshire 
Mills 1908,” and on the last sheet, the codicil, pages thirteen, fourteen, 
fifteen and sixteen, is “Old Berkshire Mills 1910.” Both years are 
prior to the dates of execution of both instruments. 

The fronts of the mushroom or eyelet of the fasteners upon page 
three have made marks by pressing against the bottom of page two, 
which show through the paper on the front of page one. This 
“pressure” mark on the first half sheet appears to be the result of long 
contact. There is no “pressure” mark at the back end of the fastener 
on the codicil. 

A partially perpendicular tear in the papers, about an inch in 
length, at the top of first and second half sheets and the other two 
sheets constituting the will and codicil, was made while the paper 
writings were in the custody of the testator. This tear is almost the 
same in the half sheets and in the two whole sheets, but slightly less 
in the codicil, and was not made recently. No dowbt the force that 
caused the tear in the sheets of the will was sufficient to tear the sheet 
upon which the codicil is written. It may reasonably be inferred 
that they were done at the same time, and, therefore, the codicil was 
attached to the will at the time it was torn. 

The folds in the first half sheet consist of a well worn horizontal 
fold across the middle of the sheet and two slightly worn folds, one 
about a fourth of the space down on the half sheet, and the other 
about three-fourths of the space, and are precisely opposite similarly 
worn folds in the other half sheet and the two sheets constituting the 
will, 

A microscopic examination of the lines printed on the papers 
discloses a slight variation. The ruling of the first half sheet was 
done at some time other than at the time that the ruling on the other 
half sheet and two remaining sheets offered as the will was ruled. 

The ink on pages one and two is different from the ink in the 
body of pages three to twelve inclusive. On page three, where the 
cancellation is made, the words “Cancelled October 5, 1912, William 
Runkle,” are in a third ink. On page eleven the words “William E. R. 
Smith to be executor” in the margin and “William E. R. Smith” and 
“East” written over a chemical erasure, are in a dark ink that some- 





IN RE WILL OF RUNKLE. 329 


what resembles the ink of pages one and two, but is different from it. 
The codicil is in a thick black ink in some respects resembling the 
ink of pages one and two, but is thicker, heavier and blacker. The 
ink in the signature to the codicil appears to ‘be the same as the ink 
in the body of the codicil. The witnesses’ signatures to the will are 
in the same ink, but different from that in the body of the will. The 
witnesses’ signatures to the codicil are in two different inks, different 
from the codicil and the signature of the testator. 

Pages one and two were written with a pen different from that 
which wrote pages three to twelve inclusive. The words “Cancelled 
October 5, 1912, William Runkle,” were written with a different pen 
from that of either pages one and two or the body of the will, pages 
three to twelve inclusive. The signature to the will on page twelve 
was made with a pen different from the one which wrote the body 
of the page. The body of the codicil was written with a pen other 
than the ones referred to, and the signature to the codicil was written 
by another pen. The differences in the pens are shown by the appear- 
ance under examination by a microscope of strokes and pressure used. 

The distinguishing characteristics of the handwriting on pages one 
and two, as compared with that of pages three to twelve, inclusive, are 
that the letters in the latter are more carefully formed and compactly 
spaced. This is shown particularly on the lower part of page two, 
where a line is not written upon at the end of paragraph 6, and 
another line is not written upon after that part of paragraph 7 which 
is on page two. The size of the writing on pages one and two appears 
to differ from the remaining pages of the will. The handwriting of 
the codicil is larger and coarser than that of any part of the will. 

In paragraph 28, page eleven, the words, “William E. R. Smith” 
and “East” were written over a chemical erasure which decolorized 
the original ink but did not remove it sufficiently to make it impos- 
sible to decipher what was originally written. A study with a micro- 
scope or magnifying glass, and by photographically enlarging the parts, 
shows that the original was “Randolph Rodman of South Orange,” 
written in the same handwriting as the body of the will. This was 
admitted at the hearing. 

The witnesses to the will and codicil are Charles Hasler, the 
assistant cashier, and John A. Burkhardt, the receiving teller of the 
Orange National Bank, in which testator had an account. Both were 
well known to Mr. Runkle for many years. On May 11th, 1912, tes- 
tator called at the bank and stated to them that he wished them to 
witness his will. At the time testator held the document he referred 
to in his hand. They accompanied him to the directors’ room in the 
rear, where he signed the will in their presence. The will was folded 
and laid on the table so that they could not see more than the last 
page (12), upon which their signatures appear. They state that there 
were several other papers, the number of which they are unable to give. 
The witnesses have a reasonably clear recollection of the circumstances 
of the execution of the codicil. This had been signed by the testator 
when he brought it to the bank. The witnesses were standing close 
together in the teller’s space, partitioned off from the space used by 
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customers. The testator acknowledged his signature and stated that 
it was a codicil to his will and desired them to witness it. ‘The 
witnesses observed that the codicil was attached to other papers at 
the top, but they are unable to say that the sheets constituting the 
will offered are the same sheets and half sheets they saw, because 
the papers which were attached to the codicil were folded over. They 
appeared to be the same kind of paper. ' 

The testimony does not give any other information relating to 
the preparation of the two paper writings. Apparently no one saw 
them, except the testator and two witnesses, until after his death. Miss 
Kathryn Tully, a member of his household, saw the envelope in the 
week preceding his death. The testator brought the envelope in a 
wallet to the house and placed it on top of his desk in the sitting 
room, directing Miss Tully, if anything happened to him, to deliver 
the wallet to Mr. Smith (the proponent). After the death the wallet 
was delivered to proponent, and by him the contents of the envelope 
were delivered to the surrogate in the same condition in which he 
received them 

Mr. Smith testified that on the Thursday of the week preceding 
and nine days before the death, he had a conversation with testator 
with reference to a friend of whose will Mr. Smith was executor, and 
in the course of the conversation testator said, “I didn’t intend to tell 
ate Billy, but you have another,” referring to the fact, for the first 
time, that he had appointed Mr. Smith executor, and told him that 
if anything happened Miss Tully would notify him. This conversa- 
tion cannot ‘be coi sidered as any evidence of the contents of the will, 
because it is a subsequent declaration. State v. Ready, 78 L. 599-609. 
If it were seaneetiaies for any purpose, it might tend to show the alter- 
ation was very recent. 

Proponent requests probate of pages one and two with pages 
three to twelve inclusiv e, as amended with his name inserted as exec- 
utor, as the last will and testament, except the ninth provision, page 
three, in favor of Charles P. Scholfield, and probate of the codicil. 

‘he caveator contends that, by the removal of the first half sheet 
of the will, the contents of which are unknown, and the attempted 
substitution of another half sheet subsequently written, the testator 
has so mutilated the will as to make it impossible to ascertain what 
is his will as executed. Citing Trelaor v. Levy, 14 Prob. Div. 49; 
Sweetland v. Sweetland 34 L. J. P. & M. 42; s. c. 4 Sw. & Tr. 6; 
Leonard v. Leonard, P. D. 243 (1902), all of which are cases of altera- 
tion by destruction of certain original and substitution of unattested 
and unexecuted sheets. The caveator also contends that this mutila- 
tion is presumed to have been after the execution of the codicil, and 
that the will and codicil thus destroyed so far beyond the capability 
of restoration are revoked. The caveator agrees with proponent that 
the ninth paragraph was cancelled by the lines and marginal nota- 
tions, but asserts that the appointment of the executor was cancelled 
by the erasure of the name Randolph Rodman, and insists that it was 
done with the intention of revoking the appointment, and that the ap- 
pointment of William E. R. Smith is not effective. 
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Charles P. Scholfield contends that the ninth provision of the 
will was not revoked in a writing duly witnessed by two persons, in 
pursuance of what he insists is the statute which should control this 
branch of the case. 

Randolph Rodman contends that the pages one and two and 
three to twelve inclusive, with the codicil, should be admitted to 
probate with the exception of the ninth provision, and that letters 
testamentary should be issued to him, because the doctrine of de- 
pendent relative revocation applies to the cancellation of his name 
and the writing in of the name of William E. R. Smith. 

George McM. Godley, a legatee mentioned in the codicil, con- 
tends that the pages one and two were inserted in place of original 
pages one and two, and asserts that the will was copied from a will 
prepared by Charles B. Storrs and executed by testator on the 26th 
of April, 1911. A copy of the former will was offered in evidence but 
was rejected by the Court because it was not first shown that the 
contents of pages one and two, as originally written, were copied 
from the Storrs will. George McM. Godley also contends that the 
doctrine of dependent relative revocation applies to the first and sec- 
ond pages, and that the will as admitted to probate should be the 
same as the Storrs will up to the middle of the seventh provision. 
There are no facts in evidence showing the contents of the original 
first and second pages, and, therefore, there is nothing upon which to 
base any such inference. ‘the contention will not be considered, 

The other legatees who have appeared desire generally the same 
result as that prayed for by proponent. 

The questions presented for determination are: (a) whether or 
not the first half sheet, consisting of pages one and two, is a part of 
the will; (b) whether or not paragraph ninth of the will is revoked; 
and (c) whether or not the erasure of the name of Randolph Rodman 
of South Orange and the insertion of the name William E. R. Smith 
of East Orange are a part of the will; and as subsidiary to this ques- 
tion, whether the appointment of the executor was revoked by ob- 
literation and the right to name the administrator with the will 
annexed goes to the residuary legatee, or whether it is a case of 
dependent relative revocation and the name of Randolph Rodman 
remains in the will when probated as it was at execution. 

It has been argued with great force on behalf of the proponent, 
and particularly on behalf of the legatees who are mentioned on the 
first half sheet, that the testator’s purpose ought to be effectuated, 
and that the testator’s estate was accumulated by him and his dis- 
tribution of it ought to be legalized, if possible. On the other hand, 
it is contended with equally strong emphasis that a person, by adopting 
the plan of writing his own will, ought not to have the privilege of 
perpetually amending it, reserved to him, and that the heir and next 
of kin should not be deprived of their inheritance without actual 
compliance with the safeguards provided by the Legislature. ; 

The suggestions are interesting but may not control, as the ulti- 
mate result may properly be reached by deciding the questions (a), 
(b) and (c) above stated. 
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The first question is whether or not the first half sheet is a part 
of the will. The caveator contends, with respect to the removal of 
the original first half sheet, that pages five to twelve are on legal cap 
consisting of two complete sheets, the half sheets of which are un- 
severed at the top; that pages three and four are on a half sheet of legal 
cap, the original half sheet having been torn off; that pages three to 
twelve have perforations through which permanent challenge fasteners 
were inserted which did not include the first half sheet now offered for 
probate; that the top of the fasteners contained remnants of paper, 
confirming the fact that a half sheet had been torn off; that pages 
one and two as offered are written on a half sheet of legal cap of a 
different ruling from that of the body of the will; that pages one and 
two are written with a different pen and ink from the remainder of 
the body of the will, and that at the bottom of page two occurs a 
spacing showing that the writer was endeavoring to fill out the page 
to meet the top of page three to make it appear in an orderly and 
natural manner, but repeated the figures ($50,000) in brackets. There 
may bea little dispute about any of these grounds advanced by caveator, 
and it seems that the will, as originally written, apparently did not 
contain the first half sheet now offered. The question to be deter- 
mined may be solved by ascertaining when the first half sheet offered 
was written and annexed to the body of the instrument, There is no 
extrinsic, positive and direct evidence to show when it was done, 
whether (1) before the execution of the will, (2) after the execution 
of the will and before the execution of the codicil, or (3) after the 
execution of the codicil. 

The rule as to the presumption or burden of proof where altera- 
tions appear in a will offered for probate, is considered in the case of 
Cooper v. Bockett, Privy Council (1844) 10 Jurist 931; 4 Moore’s 
P. C. C. 419. In that case Lord Brougham said, Jurist 936; Moore 
449, that there were two questions to be considered. “First: At 
what time were the alterations made . . . ? Secondly: If that 
point cannot be ascertained, is the instrument to be read as it orig- 
inally stood, or are the alterations to be admitted as a parcel of 
it . . ?” After reviewing the testimony which showed that, 
when the will was executed, the witnesses observed no changes nor 
alterations, he proceeds, Jurist 936; Moore 450: “Whoever propounds 
an instrument which, on the very face of it, exhibits grounds of great 
doubt, must remove those grounds and clear up the doubts.” 

This case was followed in 1818 in Lushington v. Onslow, 12 Jur. 
465;6 N, C. 183. The question there was as to the effect of alterations 
in a will with a codicil attached, and it was held that the presumption 
is against the alterations, since it is reasonable to believe that if the 
alterations had been made before the execution of the codicil, some 
notice would have been taken of the alteration in the codicil. 

In Shallcross v. Palmer, 15 Jur. 837, 839, Lord Campbell declared 
that certain unattested alterations in a holograph will must be pre- 
sumed to have been made after execution. He commented upon the 
dangerous facility which would be given to a testator to alter his will 
after execution unless the doctrine were upheld. 
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In Greville v. Tylee, 7 Moore P. C. C., 320, Privy Council, (1851) 
there was an erasure and over it new matter inserted. Dr. Lushington 
said: ‘‘We apprehend it to be now settled that whoever alleges such 
an alteration to have been done before the execution of the will is 
bound to take upon himself the onus probandi.” 

The Court of Probate in 1858, when the question arose as to the 
effect of erasures so complete as to baffle all efforts to ascertain the 
obliterated words, said the presumption is that the erasures were 
made subsequent to execution, and that as to the parts totally erased 
probate should be had in blank. Goods of Elizabeth Stone James, 
1 Swab. and Trist., 238. 

In Williams v. Ashton, 1 Johns and H., 115, over an erasure cer- 
tain provisions were written. The attesting witnesses said that testa- 
trix told them at the time of the execution that she had made some 
alterations. ‘The will was so folded, however, that they did not see 
what the alterations were. The Vice Chancellor held that the onus 
was upon the party who sought to derive an advantage from an altera- 
tion to adduce evidence from which it might be inferred that the 
alteration was made before execution. This is followed substantially 
in Gann v. Gregory, 22 L. J. Eq., 1059; and Simmons vy, Rudall, 1 
Simons (N. 5.) 115-137. See _ Burgoyne v. Showler, 1 Robt. Eccl. 
5,0 Jur. sli; aid Rowlev v srlin, 6 Jur., (N. S.), 1165 (1860). 

In 1 Jarman on Wills an ym P. 118) at page 156 it is stated: 
“Tf there be a codicil to a will and the codicil refers to unattested 
alterations in the will, this incorporates them in the will. If the 
codicil takes no notice of them, the presumption is that they were made 
after the date of the codicil (citing Lushington v. Onslow and Rowley 
v. Merlin) and the same presumption held regarding mutilations,” 
(Christmas v. Whinyates, 32 L. J. 73). 

VanBuren v. Cockburn, 14 Barb. 118-122 holds that when it is 
made clear that a will has been altered, the presumption that it was 
the same paper that was executed disappears; and that without evi- 
dence of the time of alterations they are presumed to have been made 
after execution. 

In New Jersey the diligence of counsel has produced only one 
case that touches the question. 

In Ward v. Wilcox, 64 Eq. 303 Chancellor Magie, sitting as 
Ordinary says at page 308: “In cases arising upon wills made before 
as well as after the adoption of that Act, the English Courts held that 
where alterations are apparent upon the face of the will the presump- 
tion is that they were made after execution. A distinction is made 
between such alterations in wills and in other documents, on the 
ground that an alteration of the latter after execution inv olves either 
fraud or crime, and no presumption of either can be made, while a 
testator may alter his will at his pleasure, without committing either 
fraud or crime. Doe, Shallcross v. Palmer, 16 Q. B., 747; Cooper 
v. Bockett, 4 Moo. P. C. C., 419; Greville v. Tylee, 7 Moo. P. C. C. 

320; Doe, Tatner v. Catsmore, 16 Q. B., 745. 

“Text writers seem to agree that the presumption is of an altera- 
tion after execution. Schoul. Wills, 435; Underh. Wills, 268; Page 
Wills, 431, 432; Tayl. Ev. 180, 868; I Jarm. Wills (R & T), 304. The 
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common practice to note at the foot of a will about to be executed 
any alteration, in such manner as that the execution by the testator 
and the attestation by the witnesses may include and recognize them 
as theretofore made, will, I think, justify a presumption that unnoted 
and unattested alterations were made after execution. So I shall as- 
sume, without deciding that, upon the production of the paper in dis- 
pute before the Court, with a plainly apparent alteration, a presump- 
tion was at once raised that such alteration had been made by Miss 
Ward aiter its execution. Nor do | deem it necessary to decide what 
effect would have been produced if such presumption had been left 
unrebutted. 

“that such a presumption as I have assumed may be overcome 
and rebutted by competent and sufficient evidence justifying the con- 
clusion that the apparent alteration did, in fact, exist at the time of 
the execution of the paper, is in accord with reason and the authorities 
above cited.” 

This case was affirmed on the opinion below in 65 Eq., 397, and 
cited with approval, 40 Cyc. 1288, n. 47. 

The proponent contends that the presumption at common law 
was that unexplained alterations were made before the execution of 
the will, and that Cooper v. Bockett, which is said to be the leading 
case after the Wills Act, is usually cited erroneously as authority for 
the common law, and that the learned Chancellor in the case of Ward 
v. Wilcox inadvertently seemingly approved the error. That was the 
first case arising after the Wills Act, 1 Vict., Chap. 26, and holds 
that the presumption is that unnoted and unexplained alterations are 
made after execution of the will. Proponent lays stress upon the 
fact that, in the course of the argument, it was conceded by counsel 
attacking the will, that prior to the statute the presumption was in 
favor of the alteration having been made prior to the execution e 
the will. Jur, 935, s. c. 419-445; in re Streaker 4 Sw. & Tr, 192, s 

28 L. J. Prob. 50. It is not readily understood. why a concession Pee 
counsel should be accepted as an authoritative utter pay! of a principle 
of law. In the case of Simmons v. Rudall, supra, at p. 157, the Court 
holds that alterations in a will probated in 1321, before the enactment 
of the statute, are presumed to have been made after the execution of 
will (See also 1 Wm’s Ex. 390, 7th Am. Ed.), and that such was the 
presumption prior to Cooper v. Bockett. It is urged by proponent that 
the decision in Cooper v. Bockett is based upon the statute only, and 
that, without the statute, the decision would have been that the pre- 
sumption is that unnoted and unexplained alterations are made before 
the execution of the will. This requires consideration of the provisions 
of the statute 1 Vict. Ch. 26, Sec. 21, which is as follows: 
“No . . . alteration made in any will after the execution thereof, 
shall be valid or have any effect . . . unless such alteration shall 
be executed in like manner as required for the execution of the will; 
but the will with such alteration as part thereof, shall be deemed to 
be duly executed, if the signatures of the testator and . . . wit- 
nesses be made in the margin . . . opposite to or near the al- 
teration, or at the foot or end or opposite to a memorandum referring 
to such alteration 
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The theory of the decision advanced by the proponent is that, 
because the alteration then in question was not noticed in the margin 
or otherwise, therefore it was not executed and it was consequently 
invalid. This seems to be a misapprehension of the decision. The 
statute does not provide that all alterations which are unnoted shall 
be invalid. It provides that those alterations which are made after 
execution are invalid unless the will is re-executed, and it shall be 
deemed to be re-executed if the alteration is noted by the signature 
of the testator and witnesses. An unnoted alteration made prior to 
execution is valid under the statute (In re Goods of Cadge 1 L, R. P. 
Div. 543; 37 L. J. P. 15; Duffy 5 Ir. R. Eq. 306; Moore v. Moore, 6 Ir. 
R. Eq. 166; In re Goods of King, 2 Sw. & Tr. 621; Deuch v. Deuch, 
46 L, J. P., Div. 13, 2 L, R. P. Div. 60; Hindmarch, 36 L. J. P. 24 
L. R. 1, p. 307%, and Shearn 50 L. J. P. Div. 15; 438 L. T. N. S. 736; 
29 W. R. 445), and it is for this reason that Lord Brougham considers 
the evidence offered, and reaches the conclusion that there is nothing 
to show when the alteration was actually made. The question in 
Cooper v. Bockett was as to the presumption or burden of proof to 
show when the alteration was made. If made before execution it was 
valid; if made after execution of the will, without re-execution and 
notice by the testator and witnesses, it was invalid. If made after 
execution and the will were again executed, and the alteration noticed, 
then it would be valid. As the alteration in that case was not noticed 
it was not valid, if made after execution, because it was not re- 
executed in compliance with the statute. The question, therefore, 
was whether the unnoted and unexplained alteration should be pre- 
sumed to have been made before execution and become a valid part 
of the will, or should be presumed to have been made after execution 
and thus be invalid. It was held that the burden of proof was upon 
the person who asserts that the alteration was made prior to execution 
to show that fact. It is also asserted by proponent that most of the 
text writers (except 1 Greenleaf on Ev. 702, Best on Ev., Sec. 229) 
and many of the decisions cite,—as authority for the proposition that 
alterations are presumed to have ‘been made after the execution of the 
will,—decisions in England after the enactment of the statute and 
not before. This overlooks the real point in Cooper v. Bockett as 
shown in Simmons v. Rudall. Proponent urges that, the learned 
Court in Ward v. Wilcox having reached the conclusion upon the facts 
that the alteration was actually made prior to the execution of the 
will, whatever the Court says as to the presumption of law as to when 
an alteration is presumed to have been made is obiter dictum. Tech- 
nically this may be correct, but the distinguished Chancellor who de- 
cided that case gave very careful consideration to the subject matter. 
His opinion, based upon the important reason he refers to and ap- 
proved by the Court of Errors and Appeals, should be given greater 
weight than the concession by counsel on the argument in Cooper v. 
Bockett. 

It is not necessary to make a more extended examination of the 
cases, because the solution of the question seems to be stated in Ward 

, Wilcox, supra; 40 Cyc. 1097-1275—6 n. 67, and Simmons v. Rudall, 
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supra. A presumption arises from an unexplained alteration of a will 
that the alteration was made after execution, and that the burden of 
proof is upon any person asserting to the contrary to show that it was 
made in fact before execution. 

In text books and cases in which it is stated that the presumption 
is that alterations were made subsequent to execution, it is stated 
that it is rebuttable presumption, and in the cases holding that the 
burden of proof is upon the person who seeks an advantage by altera- 
tion, it seems that the Courts have stated what amounts practically 
to the same principle, viz., that when an alteration appears and there 
is no testimony to show when the alteration was made, the law can- 
not definitely say that the alteration was made before execution. Wil- 
ton v. Humphreys, 176 Mass. 253-7 IV; Wigmore on [Evidence 3570, 
Sec. 2525 (elaborate note). 

In the case at bar it may be that the half sheet upon which the 
first and the second pages are written was not in the will at the time 
of execution of the will, but, by comparing the first half sheet with 
the sheets of the will and codicil, it is apparent that it was written 
prior to the execution of the codicil. The worn folds in the first half 
sheet are similar to the folds in the half sheet and two full sheets of the 
will. None of the folds of the codicil are so much worn. The first 
half sheet appears as old and generally as much used as the other 
sheets of the will. The sheet of the codicil appears comparatively 
new. The tears in the first half sheet are the same as in the sheets 
of the will and there is a slight tear in the sheet of the codicil. The 
“pressure” marks of the mushroom or eyelet of the challenge fastener 
show that the first half sheet was in contact with, and in a position 
next to, the eyelets for a considerable period of time. The first half 
sheet contains a bequest to William H. Hulick of the house and furni- 
ture, except such articles as Kathryn Tully may select, and in the body 
of the will a bequest is made to her of such articles. These two pro- 
visions are interdependent. Although not altogether satisfactory, the 
foregoing facts are some internal evidence that the first half sheet 
is a constituent part of the body of the will. Without other evidence, 
the annexation of the first sheet to the body of the will, by the same 
means employed to attach the codicil, is entirely consistent with the 
fact that they were done at one and the same time, and, as the evi- 
aence shows, the codicil was annexed before execution, it may be 
inferred that the first half sheet was also in position prior to execution 
of the codicil. The dates of the water marks are consistent with this 
result. Under all the circumstances of the case the Court is con- 
strained to hold as a fact that the first half sheet containing pages one 
and two was prepared and annexed to the will prior to the execution 
of the codicil. 

If the will were altered after execution and then republished and 
confirmed by the codicil, the altered instrument was validated. Shouler 
on Wills, par. 434; Burge v. Hamilton, 72 Ga., 568; Tyler v. Merchant 
Tailors’ Co., 15 P. D., 216; 40 Cyc. 1218; Redfield on Wills, p. 372; 
Gamp v. Shaw, 52 Ill, App. 241, affd. 163 Ill. 144 s. c. 45 N. E., 211; 
Blackett v. Ziegler, 133 N. W., 901; Corr v. Porter, 33 Grattan, 278; 
Kip v. VanCortland, 7 Hill, 346. 
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In Attorney-General v. Downing, 2 Amb. (Eng. Chan.) 571, the 
Lord Chancellor, quoting from Rollins Abridg. says: “There are 
two ways by which a codicil operates as a republication of a will. (1) 
By being annexed to it; (2) By the contents showing the intention.” 
See also Hubbard v. Hubbard, 64 N. E. (Ill.) 1038; Tyler v. Mer- 
chants Tailors’ Co., supra. 

The valid execution of a codicil is a re-execution of the original 
will in the form in which it existed at the time of the execution of 
the codicil, and no precise form of words nor even an apparent intention 
to republish is necessary. 1 Woerner on Adm. 86; Jarman on Wills, 
191; Underhill on Wills, Sec. 216; Haven v. Toster, 14 Pick, 534. 

In the case of Shaw v. Camp, supra, it was held that an unsigned 
unattested sheet making an additional bequest, attached to a will after 
its execution, is made effective as part of the will by a subsequent 
codicil duly executed and attested, attached thereto. In the matter 
of Campbell, 170 N. Y., 84, 62 N. E. 1070, testator duly executed the 
will, and thereafter executed a second will containing a provision 
expressly revoking all prior wills; later he made a codicil to his first 
will, wherein no reference was made to the latter will, and it was 
held that the effect of the codicil was to revive and republish the 
earlier will as of the date of the codicil, so that the codicil and the 
earlier will constituted the final testamentary disposition of testator. 
The same result was reached in the cases of Blockett v. Ziegler, supra ; 
Neff., 48 Pa., 501; and In Re Knapp’s Will, 23 N. Y. Sup. 282. 

lf a testator makes his will while non compos, and afterwards 
recovers his understanding and executes a codicil to his will, the 
execution of the codicil republishes the will. 1 Williams Executors 
(7 Am. Ed.) 267. A duly executed codicil attached to, or referring 
to, a paper which was never duiy signed or published as a will, is a 
republication of the paper writing in question, and has the effect 
of giving operation to the whole as one will. Beall v. Cunningham, 
42 Ky. 390; 39 Am. Dec., 469; Stover v. Kendall, 41 Tenn., 557; In 
re Kelly’s estate, 84 Atl. 593 (Pa.) ; Goods of Braddock, L. R. 1 Prob. 
& Div., 433. 

The only New Jersey case in which this subject appears to have 
been considered is McCurdy v. Neall, 42 N. J. Eq., 333. In this 
case testator’s will, to which he had attached a codicil, was attacked 
on the ground that it had not been executed in conformity with the 
statute. After reviewing the evidence and finding a valid execution 
of the will, the Ordinary (Chancellor Runyon) said at p. 336: “But, 
further, it cannot be denied that the codicil was executed with all 
due formalities. It is proved to have been so executed. It expressly 
confirms the will, so far as the codicil is consistent with it, and is 
therefore a republication of the will itself, supplying all omissions 
and remedying all defects, if any, in the execution of the latter.” 

In the case at bar if the preparation and annexation of the first 
half sheet were not prior to the execution of the will, it is clear that 
the preparation and annexation were prior to the execution of the 
codicil, and as the codicil is physically annexed to the will and is 
described as a “1st codicil,” which must be to some will, and as that 
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will is the only one presented it seems to be a codicil to that will. 
Allen v. Maddock, 11 Moo. P. C. 427. In this connection a very im- 
portant fact should not be overlooked. The testator selected the 
same persons as witnesses to the codicil who had already witnessed 
the will. This fact standing alone is not a sufficient identification 
of the will, but, under all the circumstances of the case, it is significant 
as tending to show that the codicil was to his mind a part of the 
instrument with which the witnesses were identified. The codicil 
was also found in the envelope with the will. The codicil therefore 
republishes and re-executes the will as amended. The cases cited 
by caveator, Treloar v. Levy, Sweetland v. Same, Leonard v. Same, 
supra, do not contain the element of republication by a codicil. The re- 
sult reached is based upon the fact that an alteration was made by tes- 
tator before the execution of the codicil. The result is supported 
upon the theory that sheets fastened together constitute the will. 
This is the doctrine of identification of sheets constituting the will. 
An early case, which referred to the rule as to alterations, and 
which made clear the distinction between the effect of alterations and 
of the identification of the pages or parts of the will, is Marsh v. Marsh, 
1 Swab. and Trist., 528. There the testator left a will dated 1856, 
consisting of seventeen pages written on paper of three different 
sizes loosely tied together. The first three pages and the last two 
were in testator’s handwriting, ten of the intermediate pages 
were parts of a will prepared in duplicate by a solicitor in 1854, and 
the three remaining sheets were part of a draft prepared by another 
solicitor in 1856. The last two sheets were executed and dated re- 
spectively the 22d of March and the 19th of May, 1856. The last 
sheet contained a general revocation of all former wills. The codicil 
of the 29th of April, 1858, was in the testator’s handwriting, and it 
was found annexed by a tape to a will of 1851 and a codicil of 1852. 
An interlineation was made in the codicil. Among the questions 
raised were (1), whether the sheets, other than the last sheet of the 
will, were annexed to and formed, together with that sheet, the last 
will of deceased at the time of the execution of such last sheet, and 
(2), whether the interlineations in the codicil were written before 
execution. The Court said (530): ‘Where a will is found written 
on several sheets, and the last only is signed and attested, although 
the witnesses did not observe the others, prima facie the presumption 
is, that they were in the room and formed a part of the will at the 
time of execution. (Gregory v. Queen’s Proctor, 4 N. C. 620) : 
“The will consists of three portions: first, fhe formal commence- 
ment and disposition of real property; secondly, the special clauses 
as to personal property; thirdly, several provisions and trusts re- 
lating to the real and personal estate. It is true that some provisions 
in the third part are inconsistent with the first, but any one or two 
of the parts without the rest would be so manifestly imperfect, and 
the reasons for supposing that the whole were there are so much 
stronger that any contrary presumption arising out of the incon- 
sistency of some parts, that I have arrived at the conclusion of fact, 
that all the sheets now forming part of the will of the 19th of May, 
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1856, did so at that time. Dr. Spinks likened it to the case of 
alterations; but that differs from the present, for there the Court has 
evidence before it that the will was originally in a different form 
from that produced . . . .” The Court later decided that the 
interlineations were made after the execution of the codicil. Lord 
Mansfield, in Bond v. Seawell, 3 Burrows 1773 (in 1765), also discussed 
the question. 

In 1 Jarman on Wills, p. 116, it is said as follows: “A will may 
be composed of several clauses written at distinct intervals and one 
memorandum of attestation subscribed to the last part may apply to 
the whole, including as well what was long before written as what 
had been recently added, though the antecedent part bears a different 
date from, and is complete in itself independently of the latter. Carle- 
ton v. Griffen, 1 Burr., 549. And the same general doctrine applies 
to a will whose contents as distributed throwgh several sheets of 
paper, which would be adequately attested by a single memorandum 
provided all the detached parts were present when the act of attesta- 
tion took place; and which fact it seems would be presumed unless 
the contrary be distinctly proved as would also that of the attestation 
being intended to apply to the whole,” citing Bond v. Seawell, supra. 
See also Shouler on Wills, par 284; Palmer v. Owen, 82 N. E. (Ill.) 275 
40 Cyc. 1093, 1228; Walsh v. Gorty, 62 N. E. 907; 1 Williams on 
Exrs., 194; In re Woods Will, 129 N. Y. Sup. 5; s. c. 144 A. D. 259. 

An important case is Rees v. Rees, L. R. 3 P. & D. p. 84. The 
will had been engrossed by a law stationer on fifteen sheets, with 
blanks for the names of legatees and amount of legacies. The blanks 
were filled up in the handwriting of decedent. The fourth sheet 
was removed and replaced by another in the handwriting of decedent. 
The original sheet was in existence. The number of the sheets incor- 
porated in the will was altered from 17 to 4. About three weeks 
before his death the testator called his son to his bed and told him 
to bring the will from a davenport in the room, giving him a key to 
do so. He found the will on opening the davenport. He showed the 
will to his father, who requested him to tie up the tape and replace it. 
This he did, and, at the death of the testator, the will was sealed up 
in an envelope and opened on the day of the funeral. When opened 
it was in the form in which it was when presented for probate. The 
attesting witnesses could not identify the papers which they had not 
seen. The Court (Sir J. Hannen) held that the question was whether 
the fourth sheet was the fourth sheet of the will as executed, or 
whether another sheet found loose among the testator’s papers and 
numbered 4 was the fourth sheet of the will. The Court said (86): 
“In these circumstances the legal presumption is that the sheets bound 
together and constituting the will, as found in the testator’s desk, 
were so bound together at the time of the execution and attestation. 
Gregory v. H. M.’s Proctor; Marsh v. Marsh. The question is whether 
this presumption is rebutted by any evidence in the case. The facts 
chiefly relied upon as tending to rebut the presumption that the tes- 
tator had before execution substituted the sheet in his own handwriting 
for the fourth page of the stationer’s draft, was that it was numbered 
17, in the testator’s figures, whereas the codicil proved to have been 
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executed after the will was on a sheet numbered 16 in the testator’s 
figures, thus leading to the inference, as it was argued, that the removal 
of page 17 and its substitution for page 4 of the stationer’s draft had 
taken place after or at the time of the execution of the codicil. I am 
of the opinion, however, that neither this nor any other fact proved 
at the trial does rebut the presumption arising from the plight and 
condition of the will as found after the testator’s death.” The prin- 
ciple of law is, therefore, that sheets tied together, or placed in one 
receptacle prima facie constitute the will. The list of cases cited by 
caveator such as Treloar v. Levy, Sweetland v. Same and Leonard v. 
Same, supra, shows this is a rebuttable presumption. It would seem 
in the case at bar that the bits of paper clinging under the mushroom 
or eyelet end of the challenge fastener tend to rebut this presumption 
that the substitution was made before the execution of the will, but 
under all the circumstances of the case it is clear that they do not 
go to the extent of rebutting the presumption that the sheets are all 
parts of the whole testamentary paper writings of which the codicil 
forms a part. It seems that the first half sheet offered by proponent, 
consisting of pages one and two, should be admitted to probate. The 
9th paragraph is obliterated by lines drawn across the written pro- 
visions in favor of Charles P. Scholfield, on page three, and the words 
“Cancelled October 5th, 1912, Wm. Runkle,” are written in the margin. 
It may be considered that the words “Cancelled October 5th, 1912,” 
are hearsay, in so far as the date of the act is concerned, but in so far 
as the note describes the linear excision as a cancellation, it may be 
accepted as a contemporaneous expression of intention to cancel and 
revoke the bequest. Goods of Adamson, L. R. 3 P. & D., 253. Wi 
they are not hearsay, the will was republished by the execution of the 
codicil and, therefore, the ninth paragraph is eliminated. 

Counsel for Charles P. Scholfield contends that the statutes con- 
tain three provisions with respect to revocation of wills in whole or 
in part; 40 S. p. 5361, Sec. 2; p. 5865, Sec. 16; p. 5870, Sec. 25. 
It is contended that section 2 is a re-enactment of the statute of 
frauds passed in the reign of Charles II, and relates exclusively to 
estates in land; that section 16 relates exclusively to personal property ; 
and that section 25 appeared first in the statutes of New Jersey in 
1851, when it was first provided that wills of real and personal property 
should be proved in the same manner, and that it provided a method 
of revoking wills of real and personal property if the revocation be 
in writing. It is further contended that the methods of revoking gifts 
of real estate mentioned in section two, such as tearing, mutilating and 
cancelling, do not apply to revocations of personal property which 
are dealt with exclusively in Section 16. An interesting argument is 
presented by counsel seeking to establish these propositions, but the 


The rule that a will and devises and bequests in a will may be 
revoked by mutilation, obliteration or cancellation, has been fully 
recognized in this State. Smock v. Smock, 11 Eq. 156; White, 25 
Eq. 501; Kirkpatrick, 22 Eq., 463; Hilyard v. Wood, 71 Eq., 214; 
Collard v. Collard, 67 Atl. Rep. 190; Frothingham, 75 Eq., 205, Rev. 
76 Eq., 331. In the case of Hilyard v. Wood, supra, it was held that 
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lead pencil cancellations of a document written in ink work a valid 
revocation, and in Collard v. Collard, supra, it was held that revoca- 
tion by cancellation of a devise in a will was valid even though the 
incidental effect increases an estate in remainder to one in fee. The 
alleged distinction between obliteration and cancellation of a devise 
of realty and bequest of personality has been considered in the Kirk- 
patrick case, supra, which repudiated this contention, and settled the 
law in this State since 1871. In the cases of Frothingham, 75 Eq. 205, 
Reversed, 76 Eq. 331, and Hilyard v. Wood, supra, the point was not 
discussed, but they hold that by cancellation or obliteration of a be- 
quest of personal property, animo revocandi, that the revocation is 
= The ninth provision of the will was revoked by cancel- 
ation. 

The question arising out of the insertion of the name “William 
E. R. Smith” of “East” Orange in the place of “Randolph Rodman” 
of “South” Orange remains for determination. In considering the 
question of the admission of the first half sheet upon which pages 
one and two are written, the rule is stated that the presumption is 
that an unexplained alteration was made after execution of the will 
and codicil, and that the burden of proof is upon proponent to show 
some evidence that the alteration was made before the codicil. The 
testimony shows that the pen and ink used were different from that 
of the remainder of the will and codicil, therefore the alteration was 
made at a time other than that at which any other part of the will 
or codicil was written, or obliteration or amendment or mutilation 
took place. There is nothing in the evidence, not even a suggestion, 
or a scintilla of evidence to show when this alteration was made. It 
is not even a “fair” alteration within the alleged unique New York 
rule. Crossman v. Crossman 95 N. Y. 145; Matter of Conway, 124 
N. Y. 455. In the Crossman case the will was in duplicate and a 
correction was made with the same pen and ink. The Conway case 
turns on the New York statute requiring subscription at the end. In 
the Matter of Easton, 84 Misc., the learned surrogate basis his opin- 
ion on the dissenting opinion in the Conway case, and decides that 
the interlineations were made with the same pen and ink. There 
is a distinction between interlineations and alterations. It is more 
easy to believe that an interlineation conforming to the context was 
written in before execution, than that an alteration was made be- 
fore execution. It is urged that because testator noted the date on 
the cancellation of paragraph 9 he knew the law, and therefore this 
substitution of an executor must have been legally done before exe- 
cution. There is no presumption that knowledge of law implies con- 
formity in fact with it. Human experience shows knowledge of law 
and violation of law frequently go hand in hand. If this alteration 
is to stand, the settled practice in the Probate Courts of the State 
will be overthrown. The proponent has failed to sustain the burden 
of proof to show that the name of William E. R. Smith was written 
in prior to the execution of the codicil. The testator’s attempt to 
erase and substitute without re-execution must fail, because the in- 
strument as altered is not executed as required by the statute, and if 
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the erased word is not so obliterated as to be illegible or undecipher- 
able, the will remains intact as before the alteration or erasure. This 
rule applies where the testator has cancelled or erased and interlined 
words in his will after execution, in order to substitute others; thus 
(a) where the name of a legatee is erased and another name substi- 
tuted (Gardner v. Gardner, (N. H., 1890), 8. L. R. Ann. 383); (b) 
where the name of a devisee is cancelled and another substituted 
(Wolf v. Bollinger, 62 Ill., 368); (c) where the amount of a legacy 
is changed (Locke v. James, 11 M. & W. 901, Short v. Smith, 4 East. 
419, Wetmore v. Carryl, 5 Redf. (N. Y.) 544); (d) where the name 
of a person nominated as executor is erased and another name sub- 
stituted. (Re Goods of Greenwood, L. R. Prob. Div., (1892), 7. See 
also Jackson v. Holloway, 7, Johns, 399; Doane v. Haddock, 42, Me., 
72; Shouler on Wills 431; 1 Jarman 136). 

In Locke v. James, supra, the testator by his will devised certain 
real estate in fee, subject to and charged with an annuity of six hun- 
dred pounds a year; he subsequently erased with his pen the word 
“six” and inserted over it the word “two,” leaving, however, the word 
“six” legible in each place where it occurred. It was held that the 
substitution of “two hundred” for “six hundred” under these circum- 
stances was inoperative, and Park, B., said (910): “The substitution 
in the will was inoperative, having been made after the subscription 
of the witnesses, not in their presence, and without republication, and 
the substitution, for the purpose of giving effect to which the erasure 
was made, thus failing, the law is clear that the erasure fails also. 
It is treated as an act done by mere mistake, signe animo concel- 
landi. What the testator in such a case is considered to have intended 
is a complex act, to undo a previous gift for the purpose of making 
another gift in its place. If the latter branch of his intention cannot 
be effected, the doctrine is that there is no sufficient reason to be 
satisfied that he meant to vary the former gift at all.” In the case of 
Re Goods of Greenwood, supra, the fact appeared that, after the 
execution of the will, the testator directed that the name of Charles 
Stansfield, who was an attesting witness, as well as executor, be 
erased, and the name of William Sutcliff be written over the erasure. 
The Court said (8): “The erasures and subsequent substitution of 
names are not attested, and as the will was not re-executed after- 
wards, the name of Charles Stansfield must be restored, both as an 
executor and an attesting witness.” 

In the case of Re Penniman’s Will, 20 Minn. 245, where the will 
offered for probate showed erasures and interlineations, and where 
the words originally written in the will could still be read, the Court 
said (p. 255): “When words or clauses in a will are cancelled in 
order to substitute others, which fail for want of due authentication, 
the cancellation will be treated as relative and dependent, or as is some- 
times said, as subsidiary to the interlineation, and the devise or be- 
quest will take effect as originally made. 2 Am. Lead. Cas. (5th ed.) 
502.” And on page 230, the opinion states: As the “interlinea- 
tion and additions cannot be upheld, it follows, upon the principles 
above laid down, that the erasures must fall also, notwithstanding 
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they might operate as a pro tanto revocation if they stood alone. 1 
Redf. Wills, 326-7, Sec. 44, and note.” 

It is elementary that, to constitute a valid revocation or cancel- 
lation of the whole or any portion of a will, the existence of an intent 
to so revoke or cancel is indispensable. Sickle’s case, 63 N. J. Eq. 
233; affirmed 64 N,. J. Eq., 791. And the intent to revoke or cancel 
must be absolute and have something more than a conditional exist- 
ence. There must be an intention to revoke at all events. Harris’ 
Goods, 1 Swabey & T. 536. Parr’s Goods, 29 L. J. Prob. N. S. 70, 
6 Jur. N. S. 56. The rule likewise applies where a testator has so 
entirely erased the name of a legatee that it is no longer apparent, 
and has substituted another name for it. In such a case the Court 
will receive evidence to show what the original name was and re- 
store it to the probate, if satisfied that the testator revoked the first 
bequest only on the supposition that he had effectually supplied a 
new legatee. Matter of McCabe, L. R. 3 P. & D. 94; Brooke v. Kent, 
3 Moore P. C. 334; McIntyre v. McIntyre, 120 Ga. 67; 102 Am. St. 
Rep. 71; 47 S. E. 501; Thomas v. Thomas, 76 Minn. 237; 77 Am. St. 
Rep. 639; 79 N. W. 104; Reeve’s Goods, 13 Jur. 370. It was so held, 
where the testator tore out a page of his will containing a certain 
bequest and devise, and a gift of a contingent remainder to his brother 
and sister and had it rewritten, omitting the name of his sister as a 
contingent remainderman, with the intention of revoking the devise 
to her only. Varnon v. Varnon, 67 Mo. App. 534. 

In the case of Frothingham, 75 N. J. Eq., 205, the present Chan- 
cellor plainly states the doctrine of dependent relative revocation. 
There is nothing in the opinion of the Court of Errors which affects 
the existence of the doctrine in the law; the difficulty there was in 
its application to the facts. In that case (76 Eq., page 331), the 
Court of Errors and Appeals says, with relation to the facts as stated 
in the opinion of the Orphans’ Court, and more particularly shown 
in the opinion below, in a per curiam opinion, in part, as follows: 
“Our examinaton of the testimony convinces us of the correctness 
of the conclusions reached by the Orphans’ Court, viz., that at the 
time the testator made the erasures his sole object was to get rid of 
the clauses that he so cancelled and that the having of a fair copy 
made by a penman, and whatever grew out of it, were after thoughts 
to which controlling significance did not attach.” 

In the Frothingham case, the reason that the doctrine did not 
apply was that the changed condition of the testator’s financial affairs 
plainly indicated his intention, at the time of making the pencil marks 
on the will, to revoke the bequests. 

It remains in this case, therefore, to consider the intention with 
which the alteration was made. It is probable that the testator did 
not intend to permit the will to exist without naming some person as 
executor. He evidently erased the name of Randolph Rodman and 
inserted the name of Smith at the same time, because the name of 
Smith and “East” would not have been so greatly blurred if the 
chemical erasure had been permitted completely to dry. The opera- 
tion was so bungled that testator felt obliged to make clear the name 
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by writing it again on the margin... If the act of obliteration were 
separate from the insertion, it is unlikely that the testator would have 
erased the name alone or the name and “South Orange.” He would 
not have eliminated the name and “South” only, leaving in “Orange,” 
if he intended at some future time to insert a name thereafter to be 
determined upon, because he would not have then known that the 
person ultimately to be selected resided in one of the Oranges. By 
taking out the name of “Rodman” and “South” only, he conclusively 
shows his purpose to substitute “Smith” and “East” in the places 
respectively. If the act of obliteration were separate from the act 
of insertion, there would be some foundation for the contention that 
while the insertion is invalid, yet the obliteration works a revocation 
of the appointment of the original executor, The fact that the ob- 
literation was a little more complete or better done than by merely 
running a line through the name, does not necessarily mean that the 
intention at the time was not to insert the name of Mr. Smith in 
place of Mr. Rodman. Under these circumstances it seems that the 
doctrine of dependent relative revocation applies, and that the name 
of Randolph Rodman of South Orange should be restored. 

The first half sheet, the second half sheet and two full sheets 
constitute the will, and may be admitted to probate with the name 
of Randolph Rodman as executor, omitting, however the ninth para- 
graph, page three, bequeathing $25,000 to Charles P. Schofield. The 
codicil will also be admitted to probate, 





IN RE WIDIN. 


(Union Common Pleas, October, 1914). 
Naturalization—Jurisdiction After Removal ef Petitioner to Another County. 


In the matter of the petition of Charles Widin to be admitted 
to citizenship. Conclusions. 


CONNOLLY, J.: The petition of Charles Widin for citizenship 
came before the Court on October 1, 1914. The facts show that Widin 
came to New Jersey in the year 1907, and that he has lived here through 
all the intervening time. During that period his home had been in 
Union county, until some time subsequent to the third day of April, 
1914, the date when he filed his petition, under sub-division 2 of sec- 
tion 4 of the Act of Congress of June 29, 1906. When his petition 
came before this Court, on October 1, he was living in Hudson county, 
in this State, but outside of the jurisdiction of the Court, and the 
sole question now raised is whether the Court has jurisdiction under 
the law to grant a certificate of naturalization to the petitioner, since 
he has moved to another county in the State. 

I have examined the Act of Congress entitled, “An Act to estab- 
lish a bureau of immigration and naturalization and to provide for a 
uniform rule for the naturalization of aliens throughout the United 
States,” passed June 29, 1906, and am of the opinion that, under its 
provisions, the petitioner is entitled to become a citizen of the United 
States. In compliance with section 2 of the Act, the petitioner has 
resided in the United States for more than five vears; he made his 
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declaration of intention to become a citizen more than two years 
prior to October 1, 1914; his petition was verified by the affidavits of 
two witnesses, who are citizens of the United States, and who swore 
that they have known him to be a resident of the United States for a 
period of at least five years before April 3, 1914, and that the petitioner 
lived in the State, territory or district in which the application was 
made, for a period of at least one year immediately preceding the date 
of the filing of the petition, etc. The fact that petitioner has removed 
to another county since he filed his petition does not deprive this 
Court of jurisdiction in the matter. Jurisdiction was conferred when 
it appeared by the affidavits of petitioner’s witnesses that the petitioner 
resided within the county of Union for one year prior to the filing of 
his petition ; and he is entitled to be naturalized, unless he has removed 
from the State. 

The proceedings are like those in a civil action, and as the Court 
would not lose jurisdiction in an ordinary action where the plaintiff 
or defendant removed from the county after proceedings were insti- 
tuted, so in this matter the Court does not lose jurisdiction because 
the petitioner has removed from the county after completing his pre- 
liminary residence entitling him to file his petition in this Court. 
United States v. Breen, 120 N. Y. Supp., 304; in re Burke, 110 N. Y. 
Supp., 36. 

I think the spirit of the Act is also in accord with this construc- 
tion, which reconciles the somewhat conflicting provisions of the law. 


I will admit the petitioner to citizenship. 





IN RE WILL OF COTTER. 
(Hudson Orphans’ Court, Nov. 2, 1914). 
Will— Formality of Publication— Presumption in Law. 


In the matter of a certain paper writing purporting to be the 
last will and testament of James Cotter, deceased. Conclusions. 


Messrs. Brogan & Sullivan for proponents. 


Mr. Charles H. Hartshorne (Hartshorne, Insley & Leake), for 
caveator. 


TENNANT, J.: The alleged paper writing was admitted to 
probate by the surrogate, and the proceedings before me are on 
appeal from his order. At the conclusion of the trial counsel for the 
caveator conceded that the testimony did not justify argument that 
the will should not be admitted to probate because of lack of testa- 
mentary capacity or because of undue influence, but urged that the 
will was not published by Mr. Cotter, the testator, in accordance with 
the requirements of our statute. 

It appears that the testator had been living for some years in 
New York City; he had received an injury and brought suit in the 
courts of New York. A physical examination of the testator having 
been asked for by the attorneys for the defendant in that suit, the 
testator’s own physician and a physician employed by the defendant, 
with the testator’s lawyer, visited the testator’s residence. After the 
examination was concluded it was made known to the lawyer that 
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Mr. Cotter desired to make a will. The lawyer thereupon took notes 
and at once prepared the paper writing offered for probate. On 
behalf of the proponents this lawyer, Samuel Deutsch, a member of 
the New York Bar, verified his own signature as attesting witness, 
and stated that he saw Mr. Cotter sign and seal the paper, and also 
saw Mr. Ruff, the other attesting witness, do so; that both he and 
Mr. Ruff were present at the same time and that the signatures were 
made in the presence of the testator. Counsel for the proponents 
then read to him the attestation clause, which is in full and proper 
form, and asked the witness if all those things had been done, to 
which an affirmative answer was made. On the part of the caveator, 
Andrew Ruff, the other attesting witness, was called. ‘This witness 
lived in the house where the testator had his room, and had been 
summoned to go to the room by a Mrs. Brennan, who also lived there. 
When Mr. Ruff entered the room he found present Mr. Cotter, the 
testator, Mrs. Cooney, a beneficiary under the will, and the lawyer, 
Mr. Deutsch. Mr, Cotter said nothing when he signed it, before he 
signed it, or after he signed it; nor “did the lawyer say anything to 
Mr. Cotter before Mr. Cotter signed it.” On this last point the ques- 
tion was repeated in substance as follows: 

“Q. Did he say anything to Mr. Cotter about it being his will,— 
to Mr. Cotter?” 

“A. Not in my presence; no, sir.” 

During his examination this witness was asked whether Mr. 
Deutsch said to Mr. Cotter, while the witness was there, words like 
this: “Do you declare this to be your will?” and he replied in the 
negative and added that no words of that kind were used. The wit- 
ness further stated that Mr. Deutsch sat very near to the testator, 
near the same table; that Mr. Cotter signed it after he got in, and 
that thereupon the two witnesses subscribed as witnesses, Mr. 
Deutsch, the lawyer who acted as the scrivener of the will, was called 
in rebuttal of this testimony, and he was asked by one of the proctors 
for the proponents as follows: 

“©. Did he say anything to you when you read it to him? 
A. I asked him—I usually do—in the regular form, whether he de- 
clared it to be his last will and testament, ‘whether everything is 
correct the way I drew it. 

“QO. Was Mr. Ruff there when you said that? A. I don’t recall 
whether that was before Mr. Ruff came there. 

By the Court: “Q. Mr. Ruff says no such question was asked of 
the testator while he and Mr. Ruff were there. Do you remember? 
A. I remember asking him because I always ask the testator if he 
declares that— 

“OQ. Was Mr. Ruff present? A. That I don’t recall: whether 
Mr. Ruff was present at the time I would not say. 

“Q. What is your requirement in New York? Does the testator 
have to declare in the presence of two witnesses—? A. In the pres- 
ence of two witnesses. 

“Q. Both being present at the same time? A. Whether it is his 
last will and testament. 
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“Q. Don’t you know in this case whether or not he was present 
when you asked Mr, Cotter whether this was ‘his last will and testa- 
ment? A. No, I don’t recall that. I haven’t got any definite knowl- 
edge on that. It is not necessary in New York. * * * 

“Q. Was Mr. Ruff in the room then? A. When I asked Mr. 
Cotter, yes. 

“Q. When did he come in? A. He came in just shortly before 
Mr. Cotter signed the will. 

“Q. Did Mr. Cotter answer your inquiry as to whether he de- 
clared it to be his last will and testament before or after he signed it? 
A. Before. 

“Q. Then did Mr. Ruff come in before Mr. Cotter signed it or 
afterwards? A. I am quite sure, before he signed it. 

“Q. You don’t know whether Mr. Ruff came in the room before 
or after you asked Mr. Cotter the question whether that was his last 
will and testament? <A. I believe he was in the room because I 
asked him immediately prior to his signing it, and Mr. Ruff was 
there when Mr. Cotter signed the will; so the probabilities are that 
he was there at the time. 

“Q. Don’t you know? A. I cannot tell positively. I haven’t any 
recollection.” 

With such testimony coming from the scrivener, a lawyer, one 
might very well doubt whether the formality of publication was made 
in the presence of both witnesses. Perhaps it is not necessary for 
me to express astonishment that a lawyer should prepare and attend 
the execution of a will and not more clearly be impressed with the 
essentials surrounding both the execution and the attestation. Even 
in the face of Mr. Ruff’s testimony I would have no difficulty with 
the case if Mr. Deutsch had been able to testify accurately and defi- 
nitely to such facts as would show that the will had been published; 
but ‘his testimony, to say the least, is very unsatisfactory and does 
not meet the testimony of Mr. Ruff, the other witness, with any 
precision. It seems expedient, therefore, to again refer to the testi- 
mony of Mr. Ruff, and closely examine it in an effort to determine 
exactly what occurred. In the first part of his examination the wit- 
ness was asked: “Who asked you to be a witness to this will?” and 
he replied “Mr. Cotter.” That question and answer, with other tes- 
timony in the case, might be persuasive that the testator thereby im- 
pliedly published the paper to ‘be his will; but an examination of the 
subsequent questions and answers satisfies me that this answer is 
only his conclusion; the fact is clear that Mr. Cotter himself did not 
make the request that he should be a witness, but that some one 
else in the house did so. Moreover, in those questions which were 
asked him as to whether the lawyer said anything regarding the paper 
being a will, it is to be observed that they all inquire as to whether 
the lawyer said anything to Mr. Cotter. When the Court suggested 
that the witness be asked what was actually said, the witness replied 
to a question embodying that suggestion as follows: 

“A. Mr. Deutsch didn’t say anything to Mr. Cotter at all. He 
told me that this was Mr. Cotter’s will and asked me to sign it and 
see Mr. Cotter sign it. That is all the conversation there was.” 
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As already pointed out, Mr. Deutsch, the lawyer, was quite close 
to Mr. Cotter when Mr. Ruff entered the room,—“he was by his side.” 
The testimony indicates to me that while Mr. Deutsch may not have 
said anything to Mr. Cotter, Mr. Deutsch did say in Mr. Cotter’s 
presence (by his side) that it was Mr. Cotter’s will. All of the testi- 
mony of Mr. Ruff is to be read and considered in connection with 
the testimony of Mr. Flanagan, the deputy surrogate, that Mr. Ruff 
attended to the surrogate’s office and signed the usual formal proof 
when the will was admitted to probate by the surrogate. Mr. Ruff 
admits his signature to the affidavit, which follows the usual form 
and recites that the deponent saw the testator sign and seal the 
annexed writing and heard him publish and declare the same as and 
for ‘his last will and testament. 

It has been frequently stated in our reports that a perfect attesta- 
tion clause in a will is prima facie evidence of all the facts therein 
stated. Allaire v. Allaire, 10 Vr. 113. In the Beggans case (2 
Robbins 572) the attestation clause did not make clear that the tes- 
tatrix “declared and acknowledged” the paper to be her last will 
and testament in the presence of the witnesses, or both of them. 
As in the case now under consideration, the witness in the Beggans 
case who testified that there was no language used at the time of 
execution which conveyed to him the idea that the paper was a 
will, had previously made a formal affidavit before the surrogate for 
the purpose of probate. But in that case the other attesting witness 
(who like the present case was the scrivener) testified to facts justify- 
ing the inference of publication by assent, While the paper writing 
in the Beggans case was not admitted to probate, the Prerogative 
Court held that the proponent established the publication before the 
witnesses. The Ordinary (Magie) referred to “the positive evidence 
of Holmes, considered in connection with the denial of Maguire, 
shaken by the express statement of the attestation clause which he 
signed, and by his positive deposition in the Surrogate’s Court, and 
his lame explanation of the inconsistency of that deposition with his 
testimony.” 

It may be said that the testimony of Mr. Deutsch is not so clear 
that it has persuasive force, and the testimony of Mr. Ruff, while it 
denies that anything was said directly to the testator, clearly shows 
that while Deutsch was close to the testator, who was seated at the 
table, Deutsch said to Ruff “that this was Mr. Cotter’s will, and asked 
me to sign it and see Mr. Cotter sign it.” 

The interpretation put upon the word “declared” by our courts 
does not require that the testator himself shall announce that it is 
his will. In the Manners case (2 Buch, 854) the Ordinary (Magie) 
said, “It is settled law that a testatrix may publish a will by assenting 
to a statement in her presence. Such an assent may be made by some 
act or sign. If the scrivener declared in the hearing of the testatrix 
that the paper was her will and she then had signed it, publication 
might be inferred.” 

In the case of Ludlow v. Ludlow (9 Stew. 601), Judge Scudder 
said: “It is not necessary that the testator should, by his own words, 
acknowledge the signature and declare the writing to be his will; 
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this in some cases may be impossible through sickness or bodily 
infirmity. It may be done in his presence and hearing by another 
acting for him with his assent. But he must by some word or sign, 
clearly indicate by the testamentary act in which he is engazed, the 
genuineness of the signature and will which are presented to the 
witnesses for their attestation. ‘The words used in the statute, ‘“‘ac- 
knowledged and declared,” demand an expression whether in words 
or in unmistakable acts; and we have no right to change their obvious 
meaning, or substitute conjecture for positive proof of conformity to 
their requirement.” Later on in this same opinion Judge Scudder 
adds: “Where there is a perfect attestation clause, supported by 
the affidavit of one of the subscribing witnesses, the presumption is 
very strong in favor of the due execution of the will.” 

The opinion of the Ordinary (Magie) in the Manners case (2 
Buch, 854) follows the rule laid down by Judge Scudder that assent 
may be inferred. 

In the case of Brown v. Nesler (6 Buch, 574) Walker, Vice- 
Ordinary, affirmed the decree of the Orphans’ Court refusing probate. 
The attestation in that case was defective. The facts on the question 
of publication were very similar to the Manners case (supra). It was 
urged that assent was given by the testator to a statement of the 
scrivener, “This is John D.’s will and vou are asked to witness it,” 
because the testator smiled and nodded his head after the declaration 
was made. The Vice-Ordinary, however, believed that the testimony 
made it appear that the smile and nod were given in recognition of 
the witnesses when they came into the room, rather than that they 
were given after the declaration by the scrivener. It is not clear in 
that case whether or not the testator had already signed the will 
before the witnesses came into the room, though the impression I 
get from the early part of the opinion is that the testator must have 
signed after they came into the room. 

The facts on this point, in the case under consideration, are very 
clear. After Mr. Deutsch made the statement that this was Mr. 
Cotter’s will, the testator signed the paper and the witnesses there- 
upon signed their names. This, with the ‘“‘perfect attestation clause,” 
in my judgment makes the necessary proof. While other testimony in 
the case relating to testamentary capacity, etc., has not been con- 
sidered, it is proper to call attention to the fact that just preceding the 
preparation and execution of the paper writing, the testator had been 
visited by the physician for the street railway company regarding the 
accident he had received; and in response to many questions gave in- 
telligent and responsive answers. It would seem that his mental con- 
dition was such that when the scrivener announced that the paper 
was Mr. Cotter’s will and asked the other witness to see him sign 
and to witness it, he would not have thereupon signed his name to 
the will and have permitted the witnesses to affix their names unless 
he assented to the statement. 

I think what was done at that time was a natural assent to the 
declaration made in his presence. I will affirm the order of the surro- 
gate admitting the will to probate. 
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CHRISTY v. N. Y. C. & H. R. R. 


(New Jersey Supreme Court, Feb. 24, 1913). 
Practice—New Trial—Rule to Show Cause. 


Case of Charles R. Christy, plaintiff, against New York Central 
& Hudson River Railroad Company, defendant. Argued Nov. 6, 1912, 
before Justices Swayze, Voorhees and Kalisch. 


Mr. Wendell J. Wright (Mr. Edmund W. Wakelee on the brief), 


for motion, 
Messrs. Vredenburgh, Wall & Carey, opposed. 


PER CURIAM: The plaintiff moves to strike out the reasons 
relied on for a new trial because the exceptions taken at the trial 
were reserved. The reasons are (1) that the verdict is against the 
evidence; (2) that it is against the weight of the evidence; (3) that 
it is contrary to the charge of the Court. How any of these questions 
can be the subject of a bill of exceptions, the plaintiff does not attempt 
to explain. Manifestly they are questions that are peculiarly the 
subject of a rule to show cause and not the subject of exceptions. 
The motion is denied with costs. 


(Nore sy Eprror.-—The above, which was not published in the State Reports, has been sent to us 
for publication because it settled a practice which had not been clear to some attorneys]. 





“Intent to prefer,” within the meaning of section 3 of the Bank- 
ruptcy Act, relates to the debtor, while “reasonable cause to believe,” 
under section 60b, refers to the creditor; but this difference can affect 
only the evidence calculated to reveal the debtor’s intent in the one 
instance, and the creditor’s belief in the other. Their ultimate effect 
upon the debtor’s estate and his other creditors is obviously the 
same, and so the question of depletion of estate is alike relevant and 
important in either case. In re Kerlin (C. C. A., 6th Cir.), 31 Am. 
B. R. 12. 
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LAWS WITHOUT END. was trying to find if there had 


All things in this world, like sg ee 
facts in history, keep on repeating This is applicable to the pres- 
themselves. In Mesopotamia, 3,- ..4 day lawmakers, who with 
rn Ppa B.C, —* re" = feverish activity and fecundity 
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On this occasion, according to BAR REFORM. 

the legend, a wise man met the —_—— 

court fool poking among the Requirements for admission to 

embers. On inquiring the object the Bar are more exacting than 

of the search the fool replied he ever before. The profession is 
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more largely possessed by men of 
university training than ever be- 
fore. Nevertheless, the President 
of Columbia refers to a flood of 
half-trained and untrained young 
men pouring into this vocation as 
something which has “long been 
a public nuisance and is now be- 
coming a public danger,” to be 
met by imposing still higher 
standards of admission. 

It used to be the idea that the 
profession and the public were 
best served by the siftings of ex- 
perience rather than by high re- 
quirements of admission. Old 
William H. Crawford as Chief 
Justice of Georgia had small pa- 
tience with examinations before 
his court, and on one occasion 
stopped the questionings of his as- 
sociates where the applicant 
made a poor appearance and said: 
“Swear him, Mr. Clerk; if he 
knows nothing he will do noth- 
ing.” 

We do not know that the pro- 
fession has improved either in 
ability or character from those 
days when the tests of admission 
were slight. It is apparently Dr. 
Butler’s belief that it has not. It 
must therefore be our belief that 
still more stringent requirements 
of admission are at least not all 
of what is wanted to elevate the 
profession. It may even be said 
that reform from the top is needed 
more than reform from the bot- 
tom. 

Joseph H. Choate once remark- 
ed that there were two kinds of 
lawyers, “those who know the law 
and those who know the Judge.” 
A reform which will eliminate the 
second class of lawyers is a good 
one to begin with, and it cannot 
be effected merely by raising the 
standards of admission—New 
York World. 
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BREVITIES OF A BARRISTER. 


Carelessness has lost more pro- 
fessional reputations than un- 
scrupulousness. 

The skill lawyer flirts with the 
court, woos the jury, but marries 
the record. 

A cause is often won by what 
is not said. 

A sleeping juror may render a 
just verdict. 

Recipe for reversal: Let the 
judge try the case as well as hear 
it. 

Whom God hath joined never 
come into the divorce court. 

Legal metaphor: “Twelve good 
men and true.” 

Epitaph for some lawyers: In- 
competent, irrelevant, and imma- 
terial. 





STATE NOTES. 


On September 19th sixty mem- 
bers of the Monmouth County 
Bar Association attended a shore 
dinner at the Port Au Peck Hotel. 
The guests included Chancellor 
Walker, Vice Chancellor V. M. 
Lewis, Supreme Court Justice 
Kalisch, Judge Nelson Y. Dun- 
gan, Judge John E. Foster, Judges 
W. H. Vredenburg and Henry S. 
Terhune. Addresses were made 
by the visitors. President John 
S. Applegate, who presided, paid 
a tribute to the deceased members. 

The corporation tax in this 
State for the past year amounted 
io $2,426,315. 





OBITUARY. 


HON. JOHN KEAN. 

On November 4th former 
United States Senator John 
Kean died at 11 o’clock p. m. at 
his country home, Liberty Hall, 
after an illness from Bright’s 
disease of several months. 
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He was the son of Colonel John 
Kean. He was graduated from 
Yale in the class of ’76, finished 
the law course at Columbia the 
next year, and was admitted to 
the Bar of New Jersey, Novem- 
ber, 1877, but never became a 
counselor. 

Mr. Kean, who was a bachelor, 
leaves three brothers and three 
sisters, one of whom is Mrs. W. 
Emlen Roosevelt, of Oyster Bay. 
He had a town house at 3 East 
66th street, New York. 

John Kean was born at Ursino, 
Union County, N. J., in the house 
in which he made his lifelong 
home, on December 4, 1852. The 
house is historic, being known as 
Liberty Hall, and was erected by 
Governor Livingston in 1772. 


Washington held many confer- 
ences with his generals within its 


walls, and Alexander Hamilton 
studied law there. In the same 
house John Jay was married. An- 
other home, at 3 East 56th street, 
New York, also belonged to Mr. 
Kean, where he spent much of his 
time during the winter. 

When a boy, he was sent to a 
boarding school at Stockbridge, 
Mass., and thence to a private 
academy at Sing Sing, on the 
Hudson, where he was prepared 
to enter Yale College, which he 
did in 1872, and subsequently be- 
came a lawyer as_ previously 
stated. 

Mr. Kean was elected to Con- 
gress in 1882, and again in 1886. 
In 1892 he was defeated for Gov- 
ernor of New Jersey by his Demo- 
cratic opponent, George T. Werts. 
He was the unanimous choice of 
the Republican caucus for United 
States Senator in January, 1899, 
and received the full vote of his 
party, when he was elected to that 
office by the Legislature. 
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At the expiration of his term 
in 1905 he was re-elected for a 
second term, serving until 1911. 

Mr. Kean was a _ prominent 
business man, and was engaged 
in numerous manufacturing, mer- 
cantile, railroad and financial en- 
terprises, especially in the City, 
of Elizabeth, N. J. He was presi- 
dent of the National State Bank 
of Elizabeth, and a director of the 
iclizabeth Banking Company. He 
was also president of the Eliza- 
beth Water Company and the 
Gaslight Company of the same 
city, and held the largest interest 
in the Elizabeth Street Railway 
Company. 

Senator Kean had a wonderful 
memory not only for faces and 
names but for business affairs. 
Without the aid of any books or 
notes he could make comparisons 
of the gas, water and banking 
business for a dozen years back, 
and was invariably correct. 

Always ready to help a friend 
in distress, one who is in a posi- 
tion to know is authority for the 
statement that when a friend of 
his was in need it was never a 
question of “can he repay,” but 
the great principle that “the time 
to help is when help is needed.” 
Senator Kean’s hand, says this 
friend, was always open to the 
needy. 

Those who were in his confi- 
dence have declared that they 
always profited by his wise coun- 
sel. They regarded his integrity 
in business as of the highest type. 
His judgment of human nature, 
it has been said, was seldom 
wrong. It is known he had the 
confidence of all his employés and 
their devotion to him was marked. 
Mr. Kean was strong in his likes 
and dislikes, but, his intimates 
say, never revengeful. 





